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MVEMORANDUM OPI NI ON

MARVEL, Judge: On March 19, 1999, respondent issued a
notice of final determ nation denying petitioners’ claimto abate
interest for the taxable year 1993. On April 19, 1999,
petitioners filed a tinmely petition to review respondent’s

determ nation. The only issue for decision is whether
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petitioners are entitled to an abatenent of interest pursuant to
section 6404(e).?

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
reference. Petitioners resided in St. Paul, Mnnesota, when the
petition in this case was filed. References to petitioner are to
Hugh D. Sins.

This case arises fromthe settlement of a class action
| awsuit against Northwest Airlines for alleged violations of the
Age Discrimnation in Enploynent Act (ADEA). Petitioner, a
retired U S. Air Force pilot, was working for a commercial air
carrier when he received an unsolicited letter fromthe U S
Equal Enpl oynent Qpportunity Comm ssion (EEOC) asking himif he
would like to participate in a class action | awsuit agai nst
Nort hwest Airlines. He agreed to participate.

In the sumer of 1987, during the pendency of the |awsuit,
petitioner was interviewed for enploynent by Northwest Airlines
and hired as an enpl oyee.

Sonetinme after petitioner was hired by Northwest Airlines,

the class action | awsuit was settl ed. Under the terns of the

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Monetary anounts are rounded to the nearest dollar.
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settl enent agreenment, petitioner, in 1993, received $33, 000,

whi ch was allocated by court order as foll ows:

Back wages $18, 505
| nt er est 8, 327
Li qui dat ed damages 6, 168

By |etter dated February 10, 1994, the supervising attorney
for the EEOC informed petitioner that the United States Court of

Federal d ai ns had deci ded an unrel ated case, Bennett v. United

States, 30 Fed. d. 396 (1994), revd. w thout published opinion
60 F.3d 843 (Fed. Cir. 1995), which held that *“ADEA settlenent
paynments for backpay and |iqui dated damages are not taxable.” He
encl osed a copy of the opinion as well as a copy of an IRS ruling
regarding the taxability of noney received in settlenent of sex
and race discrimnation clains. 1In the letter, the attorney

advi sed petitioner to consult with his tax adviser “regarding the
effect of the enclosed, if any, on your recent recovery in the
subj ect action.”

On their 1993 Federal inconme tax return, petitioners
reported the backpay award of $18,505 as wages on line 7 and the
interest award of $8,327 on line 8(a). Petitioners did not
report the |iquidated damage award of $6,168. Petitioners
cl ai med an excl usi on under section 104(a)(2) of $18,505 and

attached a schedule to the return explaining that the exclusion
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of the backpay award was based on the decision in Bennett V.

United States, supra. They also attached copies of the Bennett

deci sion and ot her docunents supporting the exclusion to the
return.

Prior to the expiration of the applicable period of
limtations on assessnent, respondent conducted an exam nation of
petitioners’ 1993 Federal inconme tax return. On Decenber 31,
1996, respondent issued an exam nation report that determ ned the
entire settlenment award received from Northwest Airlines was
fully taxable to petitioners, citing the United States Suprene

Court’s decision in Conm ssioner v. Schleier, 515 U. S. 323

(1995).2 The exam nation report was respondent’s first witten
contact with petitioners.

Fromthe tine petitioners received the exam nation report
until approximately February 25, 1997, petitioners considered the
report and consulted with their return preparer concerning it.

On February 25, 1997, petitioners signed Form 4549- CG consenti ng
to the assessnent of the additional tax proposed in the
exam nation report and submtted it to respondent with a check in

t he amount of $10,332. On February 28, 1997, respondent received

2The exami nation report al so pointed out that the Bennett
case on which petitioners had relied was reversed in an
unpubl i shed per curiam decision based on the Suprene Court’s
decision in Comm ssioner v. Schleier, 515 U. S. 323 (1995). See
Bennett v. United States, 30 Fed. d. 396 (1994), revd. w thout
publ i shed opinion 60 F.3d 843 (Fed. G r. 1995).
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Form 4549- CG and the check. Respondent applied the paynent to
petitioners’ 1993 account, allocating $8,031 to the incone tax
deficiency and $2,301 to accrued interest.

On March 5, 1997, petitioners filed a claimfor refund and
request for abatenent of interest assessed and paid with respect
to their 1993 incone tax deficiency. |In their claim petitioners
expl ained that, when their 1993 return was prepared and fil ed,
exi sting | egal precedent supported the position taken on their
return. Petitioners argued that it was only after the Suprene
Court decided Schleier on June 14, 1995, that the precedent on
whi ch they reasonably relied was overruled. Since, in their
view, they conplied with the law as it existed when their 1993
return was filed, petitioners asserted that the incone tax
deficiency was not their fault, and they should not have to pay
interest on the deficiency for the period prior to June 14, 1995,
when Schl ei er was deci ded.

Respondent disallowed petitioners’ claimin a Notice of
Final Determ nation dated March 19, 1999, and this proceeding
f ol | owed.

Di scussi on

Section 6404(e), as in effect for 1993, authorizes
respondent to abate all or any part of an assessnent of interest
on (1) any deficiency attributable in whole or in part to any

error or delay by an enployee of the Internal Revenue Servi ce,
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acting in his official capacity, in performng a mnisterial act,
and (2) any tax paynent to the extent that any error or delay in
the paynent is attributable to the enployee’s error or dilatory
conduct in performing a mnisterial act.® Under section 6404(e),
an error or delay is taken into account only if no significant
aspect of the error or delay can be attributed to the taxpayer
and only after respondent has contacted the taxpayer in witing
wWth respect to the deficiency or paynent. See sec. 6404(e)(1);
sec. 301.6404-2T(a)(2), Tenporary Proced. & Adm n. Regs., 52 Fed.

Reg. 30162 (Aug. 13, 1987); see al so Krugnan v. Conm ssioner, 112

T.C. 230, 238 (1999).

We have jurisdiction to decide this case because petitioner
made a claimto abate interest under section 6404(e)(1),
respondent issued a final determ nation disallow ng petitioners’
claimafter July 30, 1996, and petitioners tinely filed a
petition to review the failure to abate interest. See sec.

6404(g)(1);* Rule 280; Krugnman v. Conmm ssioner, supra at 239.

]ln 1996, sec. 6404(e) was anended by sec. 301 of the
Taxpayer Bill of Rights 2 (TBOR 2), Pub. L. 104-168, 110 Stat.
1452, 1457 (1996), to permt respondent to abate interest
attributable to “unreasonable” error or delay resulting from
“managerial” and “mnisterial” acts. The new provision applies
to interest accruing with respect to deficiencies or paynents for
tax years beginning after July 30, 1996. The anended provision
is not applicable here. See Wodral v. Conm ssioner, 112 T.C.

19, 25 n.8 (1999).

‘Sec. 6404(g) was added to the Code by TBOR 2 sec. 302(a),
110 Stat. 1457-1458.
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Qur jurisdiction is limted, however, to decidi ng whether
respondent abused his discretion by refusing to abate interest.
See sec. 6404(g)(1). As we evaluate respondent’s exercise of
di scretion, we are m ndful that Congress intended for respondent
to abate interest under section 6404(e) “where failure to abate
interest would be widely perceived as grossly unfair”, but that
t he abat enent provision should not “be used routinely to avoid
paynment of interest”. H Rept. 99-426, at 844 (1985), 1986-3
C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208 (1986), 1986-3 C. B

(Vol. 3) 1, 208; see also Krugman v. Conmi ssioner, supra.

In this case, petitioners object to the assessnent of
i nterest agai nst them because they made a good faith effort to
conply with the law as it existed when their 1993 return was
filed. They made full disclosure of their position and the |egal
and factual basis for it on their 1993 return, even attaching
copies of the case on which they relied. They contend that the
assessnment of interest against themis unfair and, therefore,
shoul d be abat ed.

Al t hough we understand petitioners’ frustration and
enpathize with their position, petitioners have not argued that
any enpl oyee of respondent erred in performng a mnisterial act
or delayed performng a mnisterial act as required by section
6404(e)(1). An exam nation of the facts in this case reveals

there was no such error. The term“mnisterial act” is defined



as:?®

a procedural or nechanical act that does not involve

t he exercise of judgnment or discretion, and that occurs
during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and
review by supervisors, have taken place. A decision
concerning the proper application of federal tax |aw
(or other federal or state law) is not a mnisterial
act. [Sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., 52 Fed. Reg. 30162 (Aug. 13, 1987).]

The only actions on which petitioners’ claimcould be based are
the decision to audit and the decision to disallow the exclusion

relying upon the Suprene Court’s decision in Conm Ssioner V.

Schleier, 515 U S. 323 (1995). Respondent’s decision to audit
and the timng thereof cannot be attacked using section 6404(e)
because section 6404(e) “applies only after respondent has
contacted the taxpayer in witing about the deficiency or paynent

of tax.” Krugman v. Conm ssioner, supra at 239. Consequently,

section 6404(e) “*does not * * * permt the abatenent of interest
for the period of tine between the date the taxpayer files a
return and the date the IRS commences an audit, regardl ess of the
l ength of that tinme period.”” [d. (quoting H Rept. 99-426,
supra, 1986-3 C.B. (Vol. 2) at 844). Likew se, respondent’s

decision to apply Schleier to disallow petitioners’ exclusion

5Sec. 301.6404-2T(b)(1), Tenporary Proced. & Adnmi n. Regs.,
52 Fed. Reg. 30162 (Aug. 13, 1987), was pronul gated before sec.
6404(e) was anended in 1996 and was in effect during 1993. The
final regulation contains the sane definition of mnisterial act
and applies to tax years beginning after July 30, 1996. See sec.
301. 6404- 2T, Proced. & Adm n. Regs., Fed. Reg. 30162 (Aug. 13,
1987) .
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under section 104 cannot be attacked using section 6404(e)
because that decision was made before respondent contacted
petitioner in witing concerning the deficiency for the first
tinme, see sec. 6404(e), and involved the proper application of
Federal tax |aw, see sec. 301.6404-2T(b)(1), Tenporary Proced. &
Adm n. Regs., supra. Any delay occurring after petitioners
received the exam nation report and prior to the paynent of the
tax deficiency was due to petitioners’ understandable desire to
consult with their tax adviser regarding an appropriate response
to the report.

Petitioners’ conplaint is really one against fate-—they
filed their return just before the Suprene Court provided
definitive guidance on the correct tax treatnent to be accorded
damages |i ke those awarded here. Section 6404(e) sinply does not
reach this type of conplaint. Since there was no erroneous or
dilatory performance of a mnisterial act, respondent | acked
authority to abate interest, and, therefore, his refusal to abate
interest in this case cannot be an abuse of discretion under
section 6404(e). Accordingly, we nust sustain respondent’s
determ nati on

To reflect the foregoing,

Decision will be entered

for respondent.




